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IN THE COURT OF THE ADDL SESSIONS  JUDGE, SONITPUR AT 

TEZPUR 

 

Present :-        Md. Darak Ullah, AJS   
     Addl. Sessions Judge,  

  Sonitpur, Tezpur. 

 

Committing Magistrate : Smti B. Khakhlary, 
   Judicial Magistrate,  
   1st Class, Tezpur.  

 

SESSIONS  CASE NO 147 OF 2015 
U/s 51 of Wild Life (Protection) Act, 1972.  

GR Case No. 3087 of 2013 

 

           State of Assam    

             -Vs- 

         1. Abdul Malek, 

        2. Smt. Rekha Thapa   

        3. Smt. Renu Sarmah........Accused Persons.  

 

A  P  P  E  A  R  A  N  C  E 

 

For the State                :   Smti R. Chakravarti, Addl. P.P.  

For  the accused persons    :  Mr. P.C. Sarmah and Sri P.Sarmah, 
    Advocate.    
Date of Recording Evidence : 20-05-2016, 04-07-2016, 09-08-2016, 
    19-08-2016, 15-02-2017, 16-03-2017.

  

  Date of Argument  :  07-06-2017, 25-7-2017.  

Date of Judgment  :  25-7-2017  
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JUDGMENT 

1.   Brief history of the prosecution case is that on                           

03-12-2013, at about 2 p.m., while the informant Satish Sahoo, S.I. 

of Police, Chariduar P.S. was on duty at Balipara centre, received 

secret information about the movement of some suspicious persons, 

for dealing some illegal items. On the basis of the said information 

he arrived at Dighali area and found Md. Abdul Malek, Smti Gloria 

Tirki, Smt. Renu Sarmah and Smt. Rekha Thapa Konwar in a very 

suspicious manner. The informant along with his staff apprehended 

the accused persons and recovered one “Gecko” (Keko hap) which 

was kept inside a cartoon box from their possession. On 

interrogation they stated that they caught the animal from forest 

area and have assembled there for trading the animal in exchange 

of huge amount.  

2.    An ejahar to that effect was lodged by the informant 

SI Satish Sahoo of Charduar Police station before the O/C of 

Charduar Police Station. Accordingly, Officer-in-Charge of Charduar 

Police Station SI Ananta Das registered a case being Charduar P.S. 

Case No 287/13 dated 03-12-2013 u/s 51 of Wild Life (Protection 

Act) and he himself took the investigation of the case. After 

completion of investigation, charge sheet was submitted against the 

accused persons namely, Md. Abdul Malek, Gloria Tirki, Smt. Renu 

Sarmah and Smt. Rekha Thapa Konwar u/s 51 of Wild Life 

(Protection Act). 

3.   On appearance of the accused persons, the copy was 

furnished to them and the case was committed to the Court of 

Sessions as per Sections 209 of the Cr.P.C., by Smt. B. Khakhlary, 

Judicial Magistrate, 1st class, Tezpur and thereafter this case was 

transferred to this court for trial.     

4.   On appearance of the accused persons, after 

considering the materials on record as well as after hearing the 

learned counsels of both sides, a formal charge u/s 51 of Wild Life 
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(Protection Act), 1972 was framed against the accused persons by 

my learned predecessor, which was read over and explained to 

them, to which, they pleaded not guilty and claimed to be tried.        

5.            During trial, accused Gloria Tirkey died and hence the 

case against her was abetted.  

6.              To prove the case, the prosecution has examined as 

many as   8 (eight) witnesses, namely , 

    PW 1 Sri Dinesh Sunipurty 
   PW 2 Sri Dhanmoni Doimary 
   PW 3 Sri Dilip Kumar Das, 
   PW 4 Sri Bhupen Das 
   PW 5 Sri Hemo Das, 

PW 6 Sri Mahesh Sarmah 
PW 7 Sri Ananta Das. Inspector of police. 
PW 8 Sri Satish Sahoo, complainant  

  
 
Prosecution has also exhibited some documents in the form of                 

Exhibit 1 to Exhibit 7. The accused persons were examined u/s 313 

Cr.P.C during which they denied the allegation in toto and declined to 

adduce evidence in defence. 

  

 POINTS FOR DETERMINATION:  

7.  Whether the accused persons, on 03-12-2013, 

Chariduar Police caught in Digholi area and seized 

“gecko” (keko hap), a schedule animal under Wild Life 

Protection Act, from your possession and thereby 

committed an offence punishable u/s  51 of Wild Life 

(Protection Act)?   

EVIDENCE  

8.    Let me discuss the relevant portion of evidence on record 

to decide the point No. 7. 
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9.  PW 1 Sri Dinesh Sunipurty, has stated that except 

accused Rekha Thapa he did not know the other accused persons. The 

occurrence took place about three years back. One day in the morning 

he along with his friend Dhanmoni went to the house of Rekha Thapa 

for a visit. He took meal in her house. He also met accused Renu 

Sarmah in the house of Rekha Thapa. Accused Rekha Thapa and Renu 

Sarmah told him that they would go to Balipara on some business. Then 

they arranged one vehicle (Bolero) and proceeded to Balipara together 

in the said vehicle. On the way a person stopped their vehicle on a 

bridge and started talking with the accused persons. At that moment 

police personnel came to the place and searched the vehicle. Then 

police recovered one carton box from the dickey of the vehicle. Inside 

the carton box, one “keko hap” was found. Then police brought all of 

them to the police station. Police examined them and recorded their 

statement. He stated before police that he had no knowledge regarding 

the possession of “Keko hap” and also stated that he had gone to the 

house of accused Rekha Thapa for a visit. He had no knowledge 

regarding the statement, the accused persons made to the police.   

10.    In cross-examination he admitted that he cannot say 

who kept the carton box in the vehicle. The vehicle was hired and he 

was travelling in the said vehicle.  

11.  PW 2 Sri Dhanmoni Doimary has deposed that on the day 

of occurrence he along with his friend Dinesh Sunipurty went to the 

house of accused Rekha Thapa for a visit. They took meal in her house. 

He also met accused Renu Sarmah in the house of Rekha Thapa. 

Accused Rekha Thapa and Renu Sarmah told them that they would go 

to Balipara on some business. Then they arranged one vehicle (Bolero) 

and proceeded to Balipara together  in the said vehicle. On the way a 

person stopped their vehicle on a bridge and started talking with the 

accused persons. At that moment police personnel came to the place 

and searched the vehicle. Then police recovered one carton box from 

the dickey of the vehicle. Inside the carton box, one snake was found. 

Then police brought all of them to the Charduar police station. Police 
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examined them and recorded their statement. The accused persons 

were arrested by police.    

12.     In cross-examination he admitted that he cannot say 

who kept the carton box in the vehicle.   

13.            PW 3 Sri Dilip Kumar Das has stated that in the month of 

December, 2013 he was posted as Range Officer at Nameri National 

Park and Tiger Reserve. One day SI Satish Sahu of Charduar PS 

informed him over telephone that he had recovered and seized one 

“keko hap” from the possession of four persons. Accordingly, he visited 

Charduar PS and on verification he confirmed that it was “Geko Keko 

hap”, a schedule species under Wild Life (P) Act. He also saw accused 

Md Abdul Malek. Then he submitted one verification report to the O/C 

Charduar PS. Charduar PS  who handed over the seized Keko hap to 

him for releasing the same in the forest. Ext. 1 is the verification report 

in reference with Charduar PS Case No. 287/13 in respect of seized 

“Geko Keko hap” wherein Ext.1(1) is his signature. Ext. 2 is the 

acknowledgement receipt in respect of release of the “Geko Keko hap”. 

14.   In cross-examination he stated that he was not present 

when police seized the “keko hap”. He saw accused Abdul Malek in the 

police station.         

15.   PW 4 Sri Bhupen Das stated that while he was going to 

Chariduar police station in connection with loss of his driving licence, he 

saw SI Satish Sahoo standing on the National High Way at Digholibasti. 

Then SI Satish Sahoo told him that some persons were carrying keko 

hap in a Bolero vehicle and asked him to help in nabbing those culprits. 

Satish Sahoo  also asked him to go ahead. Accordingly, he proceeded 

and saw one Bolero vehicle coming towards him on the National High 

Way and he signalled the vehicle to stop. There were two women and 

three men including the driver inside the vehicle. When the vehicle 

stopped, he switched off the engine and took away the key. He opened 

the rear door and saw one Carton.  Then SI Satish Sahoo  came and 

opened the carton and found one keko hap about one feet long. Police 
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seized the “keko hap” in his presence. He has proved the seizure list as 

Ext. 3 wherein  Ext.3(1) is his signature. He  further stated that he could 

remember the name of Abdul Malek, Rekha Thapa and Renu who were 

inside the vehicle along with other accused persons. 

16.    In cross-examination, he has stated that the carton 

containing the “keko hap” was found on the lap of one woman. He 

further stated that he does not know the registration number of the 

vehicle.  

17.           PW 5, Sri Hemo Das stated that on 31-12-2013  at about 

9 a.m. he accompanied O/C Ananta Das and Ramit Pachi for patrolling 

duty at 18th Mile area. At Lokra Tiniali O/C Ananda Das met one Muslim 

person sitting in a tea shop and on enquiry he replied that he belonged 

to 18th Mile area. Then police accompanied him to 18th mile area but the 

said person could not show his house in the said area. Then police 

brought him to Chariduar PS. On questioning the said person  i.e. 

accused Abdul Malek disclosed that he was  waiting for some persons 

coming with “keko hap”. Then O/C Ananta Das had contacted the 

persons in possession of “keko hap” through Abdul Malek over 

telephone and then as per instruction of O/C  he along with SI Satish 

Sahoo went to Balipara. At about 4 p.m. one woman namely Gloria 

Tirkey arrived at Balipara centre and then accused Abdul Malek 

introduced him to said woman saying that he came from Guwahati to 

bye “keko hap”. After a while one vehicle (Bolero) came to Balipara 

centre and Tirkey signalled the vehicle to stop. While checking the 

vehicle, found one carton on the front seat and on opening the said 

carton he found one “keko hap”. In the mean time he informed police 

station and SI Satish Sahoo along with force arrived at the place of 

occurrence. Then the vehicle, the accused persons and the “keko hap” 

were brought to the police station. He has proved the seizure list, the  

Ext. 3 wherein  Ext. 3(2) is his signature. 

18.      In cross-examination by defence, the seizure list was 

prepared in the police station. He denied the suggestion that he did not 
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meet accused Abdul Malek. He also denied the suggestion that accused 

Abdul Malek did not introduce him with accused Gloria Tirkey and Abdul 

Malek was not involved in the alleged offence.     

19.    PW 6 Sri Mahesh Sarmah, stated in his evidence that the 

occurrence took place about 3/ 4 years back. On seeing the gathering in 

the police station he went there and police showed him a kind of lizard 

snake and asked him to put signature on a paper. He has proved the 

Ext. 3, seizure list wherein Ext. 3(3) is his signature.        

20.    In cross-examination by defence, he admitted that he did 

not know the contents of the seizure list,  Ext.3. Police only asked him 

to put his signature on Ext.3 and accordingly, he put his signature. He 

has no knowledge from where and whom the said snake was recovered.    

21.   PW 7 Sri Ananta Das has narrated various stages of 

investigation conducted by him. He has also proved the FIR, Extract 

copy of GDE No.43 dated 3-12-13,  sketch map,  and charge sheet as 

Ext.4, Ext.5, Ext.6 and Ext.7 respectively.    

22.      In cross-examination he has stated that SI Satish Sahoo 

has conducted initial investigation in respect of seizure etc. and as such 

he cannot say whether any vehicle was seized in connection with this 

case or not.   He has further stated that the informant has filed the FIR 

after seizure of the gecko.   

23.    PW 8   Sri Satish Sahoo, the informant, in his evidence 

stated that on 3-12-2013  at about 12 O‟clock while he went for 

patrolling and naka duty at Balipara area he got secret information that 

some people are proceeding towards Dighali gaon to commit some 

illegal activities. Then he along with battalion party and one woman 

Home Guard went towards Dighaligaon and near the National Highway 

he noticed one Bolero vehicle and accused Abdul Malek, Gloria Tirkey, 

Renu Sarma, Rekha Thapa Konwar and driver Mahesh Sarmah were in 

the said vehicle.  He  suspected and searched the vehicle and found one 

carton box   kept in the sit in between them by accused Gloria Tirkey, 

Renu Sarma, and Rekha Thapa Konwar in the vehicle. While he opened 
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the carton box   found one gecko. On being asked the accused persons 

have  confessed that they brought the said gecko. He has seized the 

said gecko in presence of witnesses and prepared the seizure list. He 

has proved the seizure list as Ext.3  wherein Ext.3(4) is his signature. He 

has also proved  the signatures of the accused persons Renu Sarma,   

Rekha Thapa  and   Abdul Malek  as Ext.3(5), Ext.3(6) and Ext.3(7) 

respectively which were put by them in his presence.  He  recorded the 

statement of the seizure witnesses and lodged FIR in the police station. 

He has proved the FIR as Ext.4   wherein Ext.4(2) is his signature.  The 

O/C has registered the FIR as Chariduar PS case No.287/13 U/s.51 of 

Wildlife (P) Act and took up the investigation. He has  brought the 

accused persons along with the vehicle and the seized gecko to the 

police station and handed over them to the O/C  SI Ananta Das. He has 

also proved the  certified extract copy of Chariduar PS GDE No.43 dated 

3-12-2013 as Ext.5  wherein  Ext.5(2) is his signature.  

24.               During cross examination he has stated that  he prepared  

only one seizure list i.e. Ext.3. He has not seized the vehicle. He further 

stated that he has mentioned that the gecko was recovered from the 

possession of all the accused persons. He has further stated that he has 

taken the signature of driver Mahesh Sarmah as witness in the seizure 

list. He denied the defence suggestion that he has not recovered any 

gecko from any vehicle or from the possession of the accused persons.  

 

   DISCUSSION, DECISION AND REASONS FOR DECISION  

 

25.                Let me appreciated the available evidence on record to 

decide the point No.7.   The crux of the offence is possessing wildlife 

i.e. wild animal i.e. gecko.  

26.  The case of the prosecution is that the said wild animal 

gecko was seized from the possession of the accused persons along 

with one another namely Smti Gloria Tirkey who already died.  PW3 Sri 

Dilip Kumar Das, Range Officer, Nameri Wildlife Sanctuary,  on being 

called, had attended Chariduar PS wherein he was told by S.I. Satish 
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Sahoo, the PW8 that they have seized one gecko from the possession of 

four persons and the  same was shown to him and on verification he 

has confirmed that it was gecko (keko hap) a scheduled species under 

Wildlife (P) Act. He has proved the verification report as Ext.1 and has 

also proved the acknowledgement receipt in respect of release of the 

gecko as Ext.2. The defence has not cross examined and disputed the 

above version of PW3. That being so, it is proved by the prosecution 

that the seized animal was a gecko which was wild animal and 

scheduled species under the Wildlife (P) Act., 1972.  

27.    There is provision in respect of presumption U/s.57 of 

Wildlife (P) Act, 1972 which states that :- 

  “Where, in any prosecution for an offence against 

this Act, it is established that a person is in possession, 

custody or control of any captive animal, animal article, 

meat, [trophy, uncured trophy, specified plant, or part or 

derivative thereof]  it shall be presumed, until the 

contrary is proved, the burden of proving which shall lie 

on the accused, that such person is in unlawful 

possession, custody or control of such captive animal, 

animal article, meat trophy, uncured trophy, specified 

plant, or part of derivative thereof.” 

 

28.   The presumption will come only on proof that 

prosecution has seized the said wild animal from the custody of the 

accused persons.  Unless prosecution prove, beyond all reasonable 

doubt, that the said animal was seized from the possession of the 

accused, the accused cannot be called upon to discharge their burden as 

per Section 57 of Wildlife (P) Act. In the instant case PW7 Ananta Das, 

the then O/C of Chariduar PS was not present at the time of seizure. 

Although, PW5 Hemo Das, Havildar of Chariduar PS and PW8 Satish 

Sahoo have stated in their evidence that they have seized the gecko 

from the possession of the accused persons but PW2 Dhanmoni Doimary 

has stated in his evidence that  he came with the same vehicle wherein 

accused Rekha Thapa and  Renu Sarmah came. He has further stated 
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that on the way to Balipara on a bridge a person stopped their vehicle 

and then police came and searched  the vehicle and recovered one 

carton box from the dickey of the vehicle and inside the said carton box 

one snake was found. The said version of the PW2 remains unrebutted. 

PW4  Sri Bhupen Das, during his cross examination, has stated that as 

per instruction of PW8 SI Satish Sahoo he had waited on the road and 

stopped the vehicle and there was two women and three men including 

the driver inside the vehicle and on opening the rear door he saw one 

carton and PW8 was watching him from a distance and thereafter he 

came and found one gecko inside the said carton.  

 

29.   PW5 Sri Hemo Das introduced a different story and has 

stated that as per instruction of the O/C he along with PW8 Satish 

Sahoo went to Balipara to intercept the persons bringing gecko and at 

about 4 p.m. one Gloria Tirkey  arrived at Balipara Centre and then 

accused Abdul Malek introduced him to said woman saying that he came 

from Guwahati to buy „keko hap‟. He has also stated that after a while a 

vehicle (Bolero) came to Balipara Centre  and Tirkey signalled the 

vehicle to stop and on checking  and opening the door he found one 

carton on the front seat and opening the said carton he found one „keko 

hap‟.  He has proved his signature as Ext.3(2) in the seizure list, the 

Ext.3. PW8 Satish Sahoo, the investigating officer as well as informant,  

during cross examination has stated that the gecko was found in a 

carton which was kept in the seat in between Gloria Tirkey, Renu 

Sarmah and Rekha Thapa Konwar. He has also stated that he has taken 

the signature of driver Mahesh Sarmah as witness in the seizure list 

whereas PW6 Mahesh Sarmah during his evidence never stated that he 

was a driver of the vehicle rather stated that one day a large number of 

people gathered at the police station and he also went there and in the 

police station police showed him a kind of lizard and asked him to put 

signature on a paper wherein he has signed as Ext.3(3). During cross 

examination he has stated that he did not know the contents of the 

seizure list and has got no knowledge from where and from whom  said 

snake was recovered.  
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30.   From the above evidence on record I have found   lots of 

contradiction in the evidence of prosecution witnesses. Some of the 

witnesses stated that : 

 

 (a)  the snake was recovered from the dickey of the vehicle.  

(b)   the snake was recovered from the front seat.  

(c)  the snake was recovered from the seat in between   

Gloria Tirkey, Renu Sarmah and Rekha Thapa Konwar. 

(d)  there were two women and three male persons inside 

the vehicle.  

(e)  Glori Tirkey was on the road at Balipara Centre and then 

accused Abdul Malek introduced her with PW5  saying 

that he came from Guwahati to buy „keko hap‟. 

(f)  PW8 has stated that PW6  Mahesh Sarmah was the 

driver of Bolero vehicle whereas Mahesh Sarmah has not 

supported the said fact of PW8. 

 

31.   Apart from the other discrepancies, the above 

discrepancies are sufficient to disbelieve the evidence of the prosecution 

witnesses and prosecution has failed to prove that the gecko was 

recovered from the possession of the accused persons under trial. It is 

the duty of the prosecution to establish the ingredients of the offence 

against the accused persons beyond all reasonable doubt.  

 

32.  From the above discussion it reveals that there are ample 

doubt as to from whom the gecko was recovered. There were 4/5 

persons in the vehicle and there may be possibility that  other than the 

accused persons may be carrying gecko. There may be possibility that 

the driver of the vehicle may be carrying the gecko. There may be 

possibility that some other persons had sent the gecko in the said 

vehicle. Where there are  so much of possibilities there are so much of 

material contradictions.  
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33.   In view of the above discussion  this court is compelled 

to hold that prosecution has miserably failed to prove the seizure of 

gecko from the possession of the accused persons.   Accordingly, the 

prosecution has failed to prove the charges U/s.51 of Wildlife (P) Act, 

1972 against the accused persons beyond all reasonable doubt.    

O  R  D  E  R 

 34.            In result, accused persons namely Abdul Malek, Smti Rekha 

Thapa and Smti Renu Sarmah are  acquitted from the charge U/s. 51 of 

the Wildlife (P) Act, 1972   and set them at liberty forthwith.  

  

35.           Bail bonds stand cancelled. The bailor is discharged from his 

liability.  

                        

                                  36.           G.R. Case No. 3087 of 2013   be sent back to the Court of 

Ld. Chief Judicial Magistrate, Sonitpur, Tezpur along with a copy of this 

judgment.  

                      37.   Given under the hand and seal of this Court on this 25th day of 

July, 2017.  

 

(D. Ullah) 

Additional Sessions Judge,  
           Sonitpur,Tezpur 

 

Dictated and corrected by me 

 

 

             ( D. Ullah) 
Additional Sessions Judge, 

             Sonitpur, Tezpur 
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APPENDIX 

 

Prosecution witnesses: 

 PW 1 Sri Dinesh Sunipurty 
        PW 2 Sri Dhanmoni Doimary 
        PW 3 Sri Dilip Kumar Das, 
        PW 4 Sri Bhupen Das 
        PW 5 Sri Hemo Das, 

 PW 6 Sri Mahesh Sarmah 
 PW 7 Sri Ananta Das. Inspector of police. 
 PW 8 Sri Satish Sahoo, complainant  
 

Prosecution Exhibits : 

        Exhibit-1…Verification report.    

        Exhibit-2…  Acknowledgement receipt.   

        Exhibit-3…  seizure list.  

       Exhibit-4……FIR.  

       Exhibit-5…  certified extract copy of GDE no.43 dtd.  

                         3-12-13 

            Exhibit-6..   Sketch map.  

                           Exhibit-7…   Charge sheet.         

 

Defence Witnesses: 

Nil  

Defence Exhibits:  

Nil 

       

        ( D. Ullah)  
Addl. Sessions Judge,   
       Sonitpur,Tezpur 
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